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BEFORE THE STATE OF ALABAMA 

CERTIFICATE OF NEED REVIEW BOARD 

IN THE MATTER OF: ) 

) PETITION FOR 

Five Star Rehabilitation and  ) DECLARATORY RULING 

Wellness, LLC d/b/a Ageility ) 

Physical Therapy Solutions  ) 

) 

Request for Reviewability Determination ) 

RESTORE THERAPY SERVICES, LTD.’S PETITION 

FOR DECLARATORY RULING 

COMES NOW Petitioner, Restore Therapy Services, Ltd. (“Restore”), and pursuant to 

Alabama Administrative Code § 410-1-9-.01, respectfully submits this petition for declaratory 

ruling to the Certificate of Need Review Board (“CONRB”) regarding the Reviewability 

Determination Request submitted by Five Star Rehabilitation and Wellness, LLC d/b/a Ageility 

Physical Therapy Solutions (“Five Star”), RV2022-032. See Exhibit A. In its Reviewability 

Determination Request, Five Star seeks confirmation that it may offer outpatient physical 

therapy, occupational therapy, and speech therapy at a senior living community without 

obtaining a Certificate of Need.  Restore seeks a declaratory ruling that Five Star’s proposed plan 

to provide these three disciplines of therapy is subject to mandatory Certificate of Need (“CON”) 

review pursuant to the CON Rules & Regulations and other applicable Alabama law. In support 

of its Petition, Restore further states the following:  

I. FACTUAL BACKGROUND

Restore is an Alabama limited partnership that was formed in Alabama in 1994. It is one 

of the state’s largest providers of innovative rehabilitative therapies and well-based programs to 

senior populations.1 In 2004, Restore received a CON to provide physical, occupational, and 

1 https://restoretherapy.com/  
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speech therapy services statewide.  See Exhibit B. Pursuant to the CON, and as indicated in the 

CON application submitted, Restore provides these therapy services to seniors living in various 

independent and assisted living facilities across the state of Alabama.  Because Restore was 

required to obtain a CON prior to providing more than one discipline of therapy, it now seeks to 

have the CONRB issue a declaratory ruling that any provider seeking to provide more than one 

discipline of therapy must first obtain a CON.  Restore would be substantially affected by the 

issuance of a letter of non-reviewability to Five Star and, thus, has standing to file this petition.     

II. RELEVANT LAW 

The State Health Planning and Development Agency (“SHPDA”) regulations define a 

Certificate of Need as a “permit required by law before which no person, except as exempted by 

statute, shall acquire, construct or operate a new institutional health service. . .” See Ala. Admin. 

Code § 410-1-2-.19; See also Ala. Code § 22-21-265 (“On or after July 30, 1979, no person to 

which this article applies shall acquire, construct, or operate a new institutional health service, . . 

. or furnish or offer, or purport to furnish a new institutional health service, . . . unless the person 

shall first obtain from SHPDA a certificate of need therefor.”). Pursuant to these regulations, “all 

new institutional health services which are subject to Ala. Code § 22-21-260, et. seq. . . . shall be 

subject to Certificate of Need review.” See Ala. Admin. Code § 410-1-4-.01. The regulations 

further state that “[n]ew institutional health services which are subject to review shall include: (a) 

the construction, development, acquisition through lease or purchase or other establishment of a 

new health care facility or health maintenance organization. . .” Id. (Emphasis added).  

SHPDA sets out those entities which are deemed health care facilities under its Rules. 

See Ala. Admin. Code § 410-1-2-.05. Of importance here, rehabilitation centers are included in 

SHPDA’s definition of a health care facility.  See Ala. Code 22-21-260(6). While the SHPDA 
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Rules do not provide an exact definition of what constitutes a rehabilitation center, the Alabama 

Department of Public Health (“ADPH”) regulations do. ADPH defines a rehabilitation center as 

a “business entity offering and providing outpatient assistance in the rehabilitation of disabled 

persons by providing two or more services that must be performed by or under the 

supervision of a physical therapist, occupational therapist or speech pathologist.” Ala. 

Admin. Code § 420-5-11-.01 (2)(m) (emphasis added). 

In addition to the rules set out by SHPDA and ADPH that define a rehabilitation 

agency/health care facility, the Centers for Medicare and Medicaid Services (“CMS”) has also 

addressed when an outpatient therapy provider is a rehabilitation agency.  Under 42 CFR 

485.705, a Rehabilitation Agency is  

(1) an agency that provides an integrated, multidisciplinary program designed 

to upgrade the physical functioning of handicapped disabled individuals by 

bringing specialized rehabilitation staff together to perform as a team; and  

(2) provides at least physical therapy or speech-language pathology services. 

When state law requires that rehabilitation agencies be licensed, CMS requires such license in 

order for the provider to be certified.  See 42 CFR § 485.707(a); see also State Operations 

Manual Appendix E, excerpts attached as Exhibit C.  As discussed above, providing more than 

one discipline requires a rehabilitation center license in Alabama. 

CMS also acknowledges the provision of outpatient services by a rehabilitation agency in 

a patient’s private residence, assisted living or independent living facility.  In those situations, 

CMS requires the provider to obtain separate certification or receive approval to become an 

extension location for a rehabilitation agency.  See State Operations Manual Chapter 2, The 

Certification Process, Section 2300 (excerpts attached at Exhibit D). There is an exception to the 

rule requiring separate certification or extension location approval. Under CMS’s rules, a 
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provider is not required to obtain an additional certification or receive approval to become an 

extension location when the therapy services are provided in the patient’s private residence or in 

a patient’s room in an independent or assisted living facility as long as the services are provided 

on an intermittent basis where there is no ongoing or permanent presence of the outpatient 

therapy provider. See SOM, Chapter 2, Exhibit D. CMS notes that examples of an ongoing or 

permanent presence include elements such as an on-site therapy gym; storing of equipment, 

supplies or medical records at the facility; or having outpatient therapy staff regularly assigned to 

work at that facility directing a coordinated and ongoing rehabilitation program at the facility. 

See SOM, Chapter 2, Exhibit D.  

III. ANALYSIS AND CONCLUSION 

Five Star is seeking to provide a new institutional health service by establishing a 

rehabilitation center, which constitutes a new health care facility requiring a CON under 

Alabama law. Five Star alleges that it is not establishing a rehabilitation center because it intends 

to provide therapy services within the patient’s home in an independent and assisted living 

facility; however, the activities it is proposing fit squarely in the definition of a rehabilitation 

center. ADPH’s definition of a rehabilitation center is quite clear. Essentially, any business entity 

that offers and provides rehabilitation services by providing at least two of the three primary 

rehabilitative services (i.e. physical therapy, occupational therapy, and speech pathology) is a 

rehabilitation center. See Ala. Admin. Code 420-5-11-.01 (2)(m). Five Star Rehabilitation and 

Wellness, LLC is a business entity, as demonstrated by its Certificate of Formation with 

Alabama’s Secretary of State. See Exhibit E. Additionally, its Reviewability Determination 

Request asserts that it will provide all three therapy disciplines.  The request does not limit the 
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therapy services provided to only one discipline.2 Accordingly, Five Star is a business entity that 

will be providing at least two therapy services requiring a license as a health care facility. This 

makes Five Star’s proposed project reviewable by the CONRB because it constitutes the 

development of a new health care facility. 

CMS’s rules also provide further support as to why Five Star’s proposed project 

constitutes a health care facility that requires a CON. Similar to Alabama law, a multi-discipline 

provider of outpatient physical therapy is a rehabilitation agency.  Although Five Star attempts to 

differentiate its services by stating that it will provide services within a senior living community 

and only bill Medicare Part B, its ongoing or permanent presence within the senior living 

community require it to be separately certified as a rehabilitation agency. The State Operations 

Manual related to certification states that having “staff regularly assigned to work in the facility 

to direct a coordinated and ongoing program” at the facility is indicative of an ongoing or 

permanent presence such that separate certification would be required. This applies when the 

provider is providing services at an independent or assisted living facility.  

Five Star’s reviewability letter states that it will “serve therapy patients residing at 

Morningside of Vestavia Hills, a senior living community consisting of independent living, 

assisted living and specialty care assisted living units… .” Therefore, Five Star intends to have 

an ongoing presence within the senior living community.  Furthermore, the reviewability 

determination estimates the costs of major medical equipment associated with the proposed 

project would be approximately $3,165,569.  This would imply that Five Star intends to have 

medical equipment within the senior living community for use by the residents it intends to treat.   

                                                 
2 Historically, a therapy provider seeking to perform only one discipline of therapy has sought a 

reviewability determination that providing one discipline does not require a CON. 
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Five Star seeks to draw distinctions that do not exist in an effort to evade Alabama’s 

CON laws and SHPDA’s rules and regulations. The law is clear that the activities Five Star is 

proposing to do in its Reviewability Determination Request constitute the development of a new 

health care facility, specifically a rehabilitation center. SHPDA has required those providers 

seeking to provide more than one discipline of therapy to first obtain a CON.  In fact, Petitioner 

was required to obtain a CON in 2004 for the same services proposed by Five Star.  Accordingly, 

Restore respectfully petitions the CONRB to conduct a review of the proposed services and issue 

a declaratory ruling that Five Star must obtain a CON. 

Respectfully submitted this the 6th day of October, 2022, 

/s/Angie C. Smith____________________________ 

Angie C. Smith, Esq. 

Lindsey A. Phillips, Esq. 

 

Attorneys for Restore Therapy Services, Ltd. 

OF COUNSEL: 

BURR & FORMAN LLP 

420 North 20th Street 

Suite 3400 

Birmingham, AL 35203 

Telephone: (205) 251-3000 

Facsimile: (205) 458-5100 

Email:   acsmith@burr.com  

   lphillips@burr.com 
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CERTIFICATE OF SERVICE 

 I hereby certify that I have served a copy of the foregoing by email and/or mailed by U.S. 

Mail, postage pre-paid, on this the 6th day of October, 2022 to the following: 

 SHDPA Online Filing (shpda.online@shpda.alabama.gov) 

 Holly S. Hosford 

 Bradley 

 hhosford@bradley.com 

 

 

       /s/ Angie C. Smith    

OF COUNSEL 




















































